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Advising guarantors
This article will consider the legal position of
guarantors who are asked to pay rent or other
costs arising from an assured shorthold tenancy
agreement. The information in this article does
not relate to guarantees given for money or
other forms of consideration. Guarantees
provided for financial reward may constitute
insurance, which is an FCA regulated activity.

Does the tenancy pre-date the guarantee?

Initial considerations
Guarantee agreements provide additional
security for certain debts and liabilities. If
the principal debtor or tenant is unable to pay,
the guarantor can be pursued for payment.
This action may be in addition to or instead
of pursuing the tenant.

nn

It is increasingly common for landlords and
agents to require a guarantee, particularly in
cases where the prospective tenant is a student,
has a poor credit rating, or is in receipt of means
tested benefits. Prior to agreeing, potential
guarantors should consider the possible extent
of their liability, in case it extends to:

The valid execution of a deed imposes
the following formal requirements:3
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the document must make it clear that it
is intended to be a deed
it must be signed by the guarantor
the guarantor’s signature must be
witnessed at the point of signing.

The absence of a date will not invalidate a deed.4
Are there joint guarantors, and have they
all signed?
If the guarantee names more than one person
as the guarantor, they must all sign it. Failure
to do so means it is not binding on any of
the named5 individuals, including any who
have signed.
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other people who live in the property
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damage to the property

If all the joint guarantors have signed, they
may be pursued individually or jointly.
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variations to the tenancy

What does the guarantee cover?
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tenancies beyond the initial term.

Most guarantees for tenancy agreements cover
unpaid rent and damage to the property.
The guarantee will only cover liabilities specified
in the guarantee agreement, so if the agreement
only mentions rent arrears, it will not cover
damage to the property.

Caution should be exercised if the guarantee
extends to tenants other than the family member
or friend of the guarantor, or if it purports to
be ‘open-ended’ or unlimited. The guarantor
has no right to end the tenancy agreement,
so it will normally be in their interest to ensure
the guarantee is limited to the initial fixed term.
Guarantors should always be given a copy of
the tenancy agreement, which can be checked
for rent review clauses.
It may be possible to negotiate a payment of
rent in advance instead of a guarantee. If this
is affordable, it may be a better option.
The guarantor could agree to be liable for
a proportion of the rent if it relates to a joint
tenancy.
Enforceability of the guarantee
Getting answers to the following questions
will help to determine whether the guarantee
is enforceable, and if so, to what extent.
Is the guarantee in writing and signed?
All guarantees must be in writing1 and signed
by the guarantor. Electronic signing is permitted.2
2

Where the tenancy pre-dates the guarantee,
the guarantee must be drawn up and executed
as a deed. This applies whether or not the tenant
has moved in.

Does the guarantee allow for variations in
the tenancy?
Unless expressly stated, the guarantee liability
will normally be confined to that in the tenancy
agreement. If the tenancy is for a 12-month
fixed term, with no express provision in
the contract for it to continue afterwards,
the guarantee liability will also end. This is
the case even where the tenancy does continue
after the fixed term.
Any variation to the guarantee must be agreed
by the guarantor. Otherwise, the guarantee
will only be enforceable if the variation is
‘self-evidently insubstantial or non-prejudicial’.6
It is common for tenants to remain in their
homes beyond the fixed term when there is
no contractual provision for the tenancy to
continue. In these cases, the tenancy is
‘statutory periodic’.7 This constitutes a new
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tenancy, and the guarantee will cease to be
enforceable for any arrears or other liability
arising after the variation.8
Where the tenancy agreement allows for
a contractual periodic phase, the wording of
the guarantee will have to be carefully checked
to determine whether the liability continues.
Increases in rent may be enforceable if
the tenancy contains a rent review clause
and the guarantee specifies rent due ‘under
the tenancy’ (or similar9).

the case. Guarantor agreements are not
subject to this test.
A landlord accepting a guarantee is already
on notice of these issues, and should take
steps to ensure the guarantor is aware of their
responsibilities and is not giving the guarantee
as a result of undue influence.13 This is referred
to as a ‘rebuttable presumption’ of undue
influence.
To rebut the presumption of undue influence,
a landlord should consider:
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If the guarantee does allow variations, including
rent increases or a new periodic tenancy,
the court may release the guarantor from any
additional liability if it substantially exceeds
the amount they initially agreed to.10
If the guarantee purports to cover ‘any extension
or variation’ to the tenancy, this may be
an unfair contract term, and unenforceable.
How much is really owed by the tenant?
The guarantor’s liability cannot exceed that
of the tenant, so it is always useful to check
whether the tenant has a defence or a claim
against the landlord. Specialist advice may
be needed to deal with issues such as disrepair
at the property.
If a court claim has been issued against
the guarantor, it is possible to ask for
an adjournment to allow the tenant to bring
a claim or counterclaim to challenge the amount
of the debt.
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A guarantor cannot bring the claim unless
they have paid the deposit on the tenant’s
behalf.12 If the tenant brings a successful
claim it can be set off against arrears and
reduce the guarantor’s liability.
Was the guarantor misled, coerced
or unduly influenced?
A guarantor can seek to set aside a guarantee
on the basis of fraud, misrepresentation
or undue influence, but this will require
specialist advice.
In contract law, if one party wants to be relieved
of their responsibilities due to the undue
influence or misrepresentation of a third party,
it is necessary to show that the other party
knew, or should have known, that this was
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recommending the guarantor seeks legal
advice about their responsibilities and
allowing time for this to take place.

Are there unfair terms in the guarantee or
tenancy agreement?
Consumer contracts include tenancy
agreements, and by extension guarantor
agreements for tenancies. This means rules
about unfair terms apply.14
The Consumer Rights Act 2015 came in to
force on 1 October 2015 and applies to contracts
entered into on or after that date. There are
a number of examples of unfair terms in
Schedule 2 to the Act, including terms which
allow the landlord to:
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Was the deposit protected?
If the landlord has not taken the correct steps
to protect the tenancy deposit, the tenant can
bring a claim for up to three times the amount
of the deposit.11

speaking to the guarantor personally and
explaining the full extent of the liability
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extend the tenancy without giving
the tenant enough chance to end it15
alter the terms of the contract without
a valid reason which is specified in
the contract16
claim large default sums if the tenancy
is breached.17

Guarantees which allow the landlord and tenant
to extend the liability of the guarantor, such
as a term in the guarantee allowing ‘any variation
or extension’, may be an unfair term.
For agreements executed before 1 October
2015, similar provisions are contained in
the Unfair Terms in Consumer Contracts
Regulations.18 The examples of unfair terms
above are also contained in Schedule 2 to
the regulations. If the court finds that a term
in a tenancy agreement or a guarantee is
unfair, that term is not binding on the guarantor.
The agreement is still enforceable as if
the unfair term did not exist.19
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The Tenant Fees Act 2019 applies to guarantors
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Time limits for enforcing a guarantee
There are statutory limitation periods for bringing
claims under contract, and under a guarantee.
The time limit for enforcing a guarantee for rent
is normally 6 years from the cause of action.22

means the rules of procedure are complex and
costs can be substantial. Specialist advice is
always required, and representation may also
be necessary. The risk of costs may be lower
when defending a claim.

Liabilities under a guarantee are limited to
those under the principal agreement, even if
the guarantee has been executed as a deed.
The time limit for bringing a claim for rent arrears
or damage to a property is 6 years from
the cause of action.23

If the debt remains unpaid, the guarantor
is likely to face a money claim to enforce
the guarantee. The guarantor may file a defence
at this stage. If the claim is for less than £10,000,
it will be allocated to the small claims track and
the costs will not be substantial.25 If the claim is
for more, the costs may be higher and the losing
party is frequently ordered to pay the winning
side’s costs.

Where the guarantee is given for a tenancy
agreement, the cause of action is the date
the rent fell due unless the guarantee stipulates
otherwise. The debt must still be enforceable
against the tenant for it to be enforceable
against the guarantor, so if the rent has
become statute barred, this will also prevent
enforcement of the guarantee.24
Obtaining relief
The courts have the power to set aside
a guarantee that has been obtained by fraud,
misrepresentation or undue influence.
The guarantor could issue a claim for
a declaration of this from the courts. The claim
is made under Part 8 Civil Procedure Rules, which
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Advising guarantors is often complex, and
because they are chosen as a result of their
assets and/or income, they frequently have a lot
to lose. A debt adviser may be able to offer
advice about the extent of the liability, possible
challenges and risks of litigation. A solicitor may
be necessary if the guarantor would like to
challenge the validity of the guarantee.
Shelter’s Specialist Debt Advice Service can
provide second tier advice about guarantor
liability and assist with responding to court
claims.

Advising guarantors - case study
Ben is seeking advice after signing a guarantee
agreement for his friend Richard’s assured shorthold
tenancy. The guarantee agreement states Ben is
liable for ‘rent and other costs arising from
the tenancy agreement, including any extension,
renewal or variation’. Richard assured him that
he had only signed up for a six-month fixed term.
The six-month term is now over and Richard remains
in the property. Ben would like to know whether
his liability under the guarantee has ended. Ben
has had no contact with the landlord or their agent.

obligations. If Ben was not given a copy of
the tenancy agreement, he had no way of knowing
what the terms were.
Practical steps
An adviser could help Ben with drafting a letter
to the landlord and their agent to make
the following points:
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the terms of the tenancy were not provided
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the standard term suggesting Ben’s liability
is unlimited is likely to be an unfair term
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the landlord took no steps to protect Ben
from being pressured to sign the agreement
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the landlord did not explain the extent of
Ben’s liability to him to allow him to make
an informed decision.

Unfair term
It is common for a guarantee agreement to state it
extends to renewals and variations. If it is a standard
term in the agreement that was presented for signing,
rather than individually negotiated by parties with
the benefit of legal advice, the court may decide it
is an unfair term.
Lack of information
Paragraph 6.16 of the Competition and Markets
Authority guidance for lettings professionals
states that guarantors should be provided with
‘clear, accurate and full information’, including
the terms of the tenancy agreement.
Neither the landlord nor the agent has explained
Ben’s potential liability to him. Richard may not
have understood the extent of the guarantor’s
4

If the landlord issues a money claim against Ben,
specialist advice should be sought. Completing
the acknowledgment of service (included in
the claim pack) gives Ben 14 days to file a defence.
Ben’s adviser can help him with:
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getting all the facts and evidence together
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preparing a witness statement by writing
down everything that happened in Ben’s own
words and in chronological order.
Housing matters Issue 137 August 2020

